YOU NEED ME ON THAT WALL

-- Conclusion from “Pressing Engagements: Courting Better Relationships Between Judges and Journalists” Syracuse Law Review, Volume 56, No. 3, 2006

By Gary A. Hengstler


Certainly…there is no dearth of Constitutional or professional landmines for journalists and judges to be careful of as they proceed to carry out their public service responsibilities.  Despite the periodic conflicts, however, we would do well to remind ourselves that despite the inherent tensions, both are uniquely vital to maintaining our free society.  

In my view, no one has summed up how critical courts and media are to the democratic form of government better than Judge Alexander Sanders, the former president of the College of Charleston, former chair of the National Judicial College Board of Trustees and a current member of our Center’s National Advisory Council.  Speaking at one of the meeting of our Council, Judge Sanders said:

“There is an infinite number of variables that determine the quality of democracy.  We could list them for the rest of our lives, and we wouldn’t list them all.  But there are only two on which the survival of the democracy depends, and they are a free press and an independent judiciary.  You can’t have a democracy without those two things.  There never has been one, and there never will be one.  So it’s critically important for those to elements to understand each other, and they do not always.

“People obey the orders and the decisions of courts because of one thing—the respect that the court has in the minds and hearts of the American people.  And that respect doesn’t come from the Constitution or any statutory authority. It comes from the understanding that the people have of the function of the judiciary.  For most, there not but one place to get that understanding, and that is from the media. The media depends on the courts for obvious reasons.  Courts also depending on the media for somewhat less obvious reasons, but nevertheless, reasons that need to be critically understood.”

The founders apparently seemed to have understood that basic reality when they drafted the Constitution.  They were super cautious about the potential for government abuse and overreaching and sought to build in the right checks and balances as a hedge.  Why else, in enacting the Bill of Rights, did they write nine of the first ten amendments in the negative – what the government cannot do?

No doubt, the abuses of the monarchs from their former nations loomed large in their minds.  After all, our nation was started by the rejects of other lands.  Let’s face it.  If thy had had power and influence to begin with, they would have had no reason to leave.  Dissatisfaction with the way things were prompted the exodus to the new land.    One overarching value they brought with them was a strong and deep distrust of the potential for abuse by individuals who hold governmental power.  It is a legacy that Americans today still have their arms wrapped around.

So the drafters incorporated into our system two vital protections – the two most important.  They are an independent judiciary – judges with the power to tell both the executive and legislative branches when they have gone too far – and an unfettered press, free to expose and criticize the activities of government.

It is a concept that, after a couple of hundred years, too many Americans have taken for granted.  Frankly, I did too until I was part of a delegation to Bosnia, covering the initial training of the new Constitutional Court in 1995 in Sarajevo.  In trying to explain the concept of an independent judiciary, one of the judges literally asked: “Do you mean that after we hear a case, we don’t have to call the party chairman to determine who wins?”

It is that basic.  I am reminded of the refrain from “Big Yellow Taxi:” “Don't it always seem to go, that you don't know what you got 'til it's gone.”
   Let us hope that in our complacence, we never reach the stage where, with respect to both our courts and media, we pave paradise and put up a parking lot. 

Both the courts and media exist to serve the public interest, each in their respective ways.  Both are checks on the use of power.  And both require the public trust and confidence for the system to work.  The irony is that the courts and media need each other to perform for each to be successful.  It is truly a symbiotic relationship.

There is no freedom of the press unless an independent judge says so in individual cases.  The First Amendment provides journalists only such latitude as the courts determine.  “Journalists should heed the words of (Justice) Potter Stewart, himself once a reporter, who said at a Fred Friendly discussion group: ‘Where do you journalists think you get your rights?’”
 

Therefore, journalists are dependent upon judges to construe the Constitution in their favor when the press is challenged in a court action by those who do not like what the press has done or wish to prevent the press from reporting on some issue.

And the independence of the judiciary largely is dependent upon the media.  As has been pointed out many times, the judiciary has no mechanism of its own to enforce its rulings.  The rule of law works only when the citizenry has the requisite degree of trust and confidence in the integrity and inherent fairness of the court system. 

Because most people do not personally attend court regularly to check for themselves on how the system is working, public trust and confidence is a perception gained through reports in the media.  As the First Amendment Center has stated in one of its publications, “…how a judge’s actions are reported by newspapers and on television is crucial to public attitudes about that judge and to public respect for and confidence in criminal justice.”

This is not a view held solely by the press.  Justice Felix Frankfurter once said: “The public’s confidence in the judiciary hinges on the public’s perception of it, and that perception necessarily hinges on the media’s portrayal of the legal system.”
  Thus, as indicated earlier, a symbiotic relationship naturally exists.

Michael Gartner, a 1997 Pulitzer Prize winning editor and publisher, once observed: “You’d think we’d be best friends.  After all, we’re the two underpinnings of democracy…Neither of us can exist without the other, and the nation can’t exist without both of us…And yet we usually don’t understand each other. We often don’t trust each other. We sometimes don’t believe each other.  That’s why we need to talk.”
  

In one respect the relationship between some judges and some journalists can be likened to the old story of the man who went to a psychiatrist for diagnosis.  To check him out, the psychiatrist gave the man a Rorschach Test.  Asking the man what the first inkblot made him think of, the man replied, “sex.”  The same thing happened with the second inkblot…and the third…and the four etc.  Finally, the psychiatrist said, “I know what your problem is. You have a one-track mind.  All  you think about it sex.”  To which the man replied, “what do you mean, my problem?  You’re the one with all the dirty pictures.”

Many judges see journalists as the ones with dirty pictures – always focusing on the negative in the reporting.  And many journalists see judges see judges as having a one-track mind – seeing only their role as guarding the fairness of the trial and disregarding, or at least minimizing, the journalist’s role in keeping the public informed.

Which is why Michael Gartner is absolutely right.  Judges and journalists need to talk.  Each needs to break out of the tunnel vision of their own duties and gain a better understanding and appreciation for the process and values of the other side.  

  Which brings me full circle.  Given the media’s pervasive influence on virtually every facet of life today, the question becomes how best for the courts to adapt themselves to that reality.  Through our courses, workshops, seminars and other programs, our Reynolds National Center for Courts and Media exists to be the catalyst for an ongoing dialogue between these two important professions. It will take time, and progress will not be measured in a straight line, onward and upward.  There will be some issues and some circumstances where the competing interests and values afford no compromise.  But there are many areas where the courts and media can find ways to allow each to serve America without adversely impacting each other.  To the extent we can find those ways, all of us are better off. 
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